Google v Oracle: Impacts on the Nigerian Regulatory and Tech Landscapes
Introduction
[bookmark: _Hlk70528743]On April 5, 2021, the Supreme Court of the United States of America handed down a landmark decision in the Google LLC v. Oracle America Inc.[footnoteRef:1] As many commentators have observed, the decision portends such ability to influence the existing jurisprudence on the concepts of copyrightability and fair use as it relates to software not only in the United States, but also across other legal systems, Nigeria inclusive. [1:  Available at https://www.supremecourt.gov/opinions/20pdf/18-956_d18f.pdf ] 


This is against the backdrop of the fact that Nigeria is a growing market for software products, and businesses have developed an increased need for this technology tool, to adapt to market changes, augment business processes, increase productivity and boost efficiency and speed in customer service delivery.[footnoteRef:2] [2: Bisola Scott, ‘Nigeria: Intellectual Property Protection for Software Rights in Nigeria’, Mondaq available at https://www.mondaq.com/nigeria/trademark/830390/intellectual-property-protection-for-software-rights-in-nigeria, accessed June 4, 2021.] 


In the light of this realisation, this article seeks to review of this decision, while examining its possible influence on the Nigerian regulatory and Tech landscapes.

The Brief Facts

Oracle, known for producing database software, filed a copyright lawsuit in 2010 soon after it acquired Sun Microsystems and the rights to that company's Java programming language. In the suit, Oracle accused Google of copying 11,500 lines of Java code for use in the Android operating system. Google acknowledged implementing some of Java's API but argued that copying computer interfaces to create new interoperable software was essentially functional. [footnoteRef:3] [3:  Jevon MacDonald, ‘API Copyright Cases Could Hurt the Software Sector’, Forbes available at https://www.forbes.com/sites/forbestechcouncil/2020/05/19/how-api-copyright-cases-could-hurt-the-software-sector/?sh=2744771573ce accessed June 4, 2021.

] 


Decision

The lower courts have had to consider (1) whether Java SE’s owner could copyright the copied lines from the API, and (2) if so, whether Google’s copying constituted a permissible “fair use” of that material freeing Google from copyright liability. 

The jury in the United States' lower courts held in favour of Google on fair use, but this was reversed when
Oracle appealed to the Federal Circuit court. The Federal Circuit held that the copied lines are copyrightable and reversed the jury’s decision on fair use, concluding that Google’s copying was not a fair use as a matter of law.

The SCOTUS (per majority decision: 6 - 2) essentially held that Google’s copying of the Java SE API, which included only those lines of code that were needed to allow programmers to put their accrued talents to work in a new and transformative program, was a fair use of that material as a matter of law.

Majority Opinion – Justice Breyer

Reasons – the 4-way Test

(1) The Nature of the Copyrighted Work

According to the Court, the Sun Java API is a “user interface” which provides a way through which users (here the programmers) can “manipulate and control” task-performing computer programs “via a series of menu commands.”[footnoteRef:4] It went further to hold that although the API declaring code “resembles other copyrighted works in that it is part of a computer programme”, it is different in that “it is inextricably bound together with a general system, the division of computing tasks, that no one claims is a proper subject of copyright.”[footnoteRef:5] It is inextricably bound up with the idea of organizing tasks … and with the use of specific commands”.[footnoteRef:6] Owing to these and other distinctions, the majority held that API’s declaring code was not copyrightable, being merely functional in nature and its significance dependent on what value programmers ascribe to it. For this, the majority finds that API declaring code was too remote to what could be copyrightable. [4:  Page 21 of the majority opinion.]  [5:  Page 22 of the majority opinion.]  [6:  Ibid] 


(2)  The Purpose and Character of the Use

Here, the majority finds that Google’s use of the copied API was transformative in that it seeks to create new products “to expand the use and usefulness of Android-based smartphones.”[footnoteRef:7] Further justifying the copying, the majority reasoned that “… it [Google] did so only insofar as needed to allow programmers to call upon those tasks without discarding a portion of a familiar programming language and learning a new one.”[footnoteRef:8] On the commerciality point, the majority held that  the inherent transformative nature of the use trumped the commercial use: “so even though Google’s use was a commercial endeavor—a fact no party disputed, … that is not dispositive of the first factor, particularly in light of the inherently transformative role that the reimplementation played in the new Android system.”[footnoteRef:9] The majority merely dismissed the bad faith consideration on the ground that other factors already weigh in favour of fair use. [7:  Page 25 of the majority opinion.]  [8:  Page 26 of the majority opinion.]  [9:  Page 28 of the majority opinion.] 


(3) The Amount and Substantiality of the Portion Used.

The majority held that in the broader scheme of the entire software material in Sun Java API, the quantitative amount copied (though 11, 500 lines of code) was small. Putting it into figures, the majority held that the “total set of Sun Java API computer code, including implementing code, amounted to 2.86 million lines, of which the copied 11,500 lines were only 0.4 percent.”[footnoteRef:10] The majority also considered the fact that Google copied the lines due to their purpose to make it easy for programmers who were already used to Java API’s system and the fact that use was transformative. Accordingly, the majority held that the amount of the code copied was insignificant. [10:  Ibid] 


(4) Market Effects

As it relates to market effect, the majority in holding that Google’s copying  (or as it puts it, “reimplementation”) was of a rather insignificant effect on the market share for API, reasoned that evidence at the Lower Court revealed that “regardless of Android’s smartphone technology, Sun was poorly positioned to succeed in the mobile phone market”[footnoteRef:11] as “...Java SE’s primary market was laptops and desktops”[footnoteRef:12] and “…Sun’s many efforts to move into the mobile phone market had proved unsuccessful”.[footnoteRef:13] Furthermore, the majority had aligned with the jury that the “...devices using Google’s Android platform were different in kind from those that licensed Sun’s technology.”  [11:  Page 31 of the majority opinion]  [12:  Ibid]  [13:  Ibid] 


The argument that API does not of itself have an intrinsic value resurfaces as the majority held that whatever accruing to Oracle from  Google’s use of the API would be due to the use which Google puts it which is, to have programmers who were already used to the Java lang easily transition to the Andriod system based on the same language. Furthermore, the Court held that considering programmers’ investment in the API, allowing Oracle‘s copyright would harm the public  and have a lock-in effect on future creativity on new programmes.

Summarising its reasoning, the majority puts its thus:
 
The uncertain nature of Sun’s ability to compete in Android’s market place, the sources of its lost revenue, and the risk of creativity-related harms to the public, when taken together, convince that this fourth factor—market effects—also weighs in favor of fair use.[footnoteRef:14] [14:  Page 35 of the majority opinion] 



Dissenting Opinion – Justice Thomas

Justice Thomas started off on the note that the majority failed in its assessment of fair use because it failed to address the first question of copyrightability. Putting it pointedly, Justice Thomas held thus: ”the Court reaches this unlikely result in large part because it bypasses the antecedent question clearly before us: Is the software code at issue here protected by the Copyright Act?”[footnoteRef:15]  [15:  Page 1 of the minority opinioj] 


Justice Thomas therefore held that the API’s declaring code was copyrightable by (1) the natural meaning ascribed to the word “computer program” under 17 U. S. C.  §101, especially by the words “sets of statements that indirectly perform computer functions by triggering prewritten implementing code” and (2) declaring code is copyrightable as original work of authorship, §102(a). 

On Google’s contention that a declaring code is a “method of operation” and thus excluded from protection by §102(b)”, Justice Thomas held that the argument fails in that Oracle can rightly copyright the expression of the declaring code found in its library even though it cannot copyright the idea of a declaring code. Justice Thomas believes that at three of the four factors weigh in favour of Oracle.

(1) Nature of Copyrighted Work

On the first factor considered by the Majority, Nature of Copyrighted Work, Justice Thomas held that declaring code is copyrightable in that it indirectly instructs the computer and it is closer to the core of copyright in that, unlike implementing code which conveys no expression to the developers, declaring code is user facing. He faulted the majority view that declaring code is not copyrightable because it is bounded together with uncopyrightable ideas by explaining that every other literary work, e.g books, are also bound together with uncopyrightable ideas. The third-party appreciation/ lack of intrinsic value argument is also held untenable as there are other copyrighted works in similar position e.g musical scripts. 

(2) Market Effects
Under this, Justice Thomas held that Google’s copying of Sun’s API had colossal effect on the potential market for Oracle. According to the learned jurist, “First, Google eliminated the reason manufacturers were willing to pay to install the Java platform.”[footnoteRef:16] Backing up his position with evidence from the Trial Court, Justice Thomas held that: “… before Google released Android, Amazon paid for a license to embed the Java platform in Kindle devices. But after Google released Android, Amazon used the cost-free availability of Android to negotiate a 97.5% discount on its license fee with Oracle. Evidence at trial similarly showed that right after Google released Android, Samsung’s contract with Oracle dropped from $40 million to about $1 million.” [footnoteRef:17] [16:  Page 10 of the minority opinion]  [17:  Page 11 of the minority opinion] 

Furthermore, the Justice Thomas held that: “Second, Google interfered with opportunities for Oracle to license the Java platform to developers of smartphone operating systems.” He held further that the copying ruined Oracle’s chances of licensing others that might have capacity to enter the smartphone market even if it could not.
(3) Purpose and Character of the Use
Justice Thomas held that Google’s use was extremely commercial, identifying that Google was grossing in tens of billions of Dollars annually on its Andriod platform and that Google’s use was not transformative as it essentially did not resemble any of the “guided examples” stated under §107, even though the list was not exhaustive. Justice Thomas believes that the majority wrongly conflates transformative use with derivative use, citing that Oracle holds “the exclusive rights . . . to prepare derivative works.” §106(2).[footnoteRef:18] [18:  Page 17 of the minority opinion] 

(4) Amount and Substantiality of the Portion Used
Here, Justice Thomas held that Google copied the heart or the focal points of Oracle’s work. According to him, “the declaring code is what attracted programmers to the Java platform and why Google was so interested in that code. And Google copied that code “verbatim,”.[footnoteRef:19] He added that the copying could not be excused as the use was not transformative. He further stated that even if the use was transformative, the majority was wrong to hold that only a small part was copied,  as the proper denominator was declaring code and not all code; and it was this that made Andriod a “market substitute” for “potentially licensed derivatives” of Oracle’s Java platform. The learned jurist concluded that Google’s copying was both qualitatively and quantitatively substantial. [19:  Page 18 of the minority opinion] 

	
 Analysis 
The Writer is in total agreement with the minority opinion that the API interface/ the declaring code was copyrightable as an original work, without more. The Writer however find Justice Thomas’ subsequent concession[footnoteRef:20] that “nature of copyrighted work” factor might be in favour of Google to be inconsistent as, invariably, if the nature of a work is hardly amenable to being copyrighted, it inevitably answers the question of whether the work was originally copyrightable in the negative.  [20:  See page 18 of the minority opinion.] 

Furthermore, the Writer does not agree with the majority’s findings on the market effect (holding that there was less likelihood of any significant effect on Oracle’s market since the evidence before the jury shows that the devices using Sun API were simpler “feature phones”). The Writer’s contention here is that there is also the possibility that Sun’s market share might have grown with increased growth in technical know how. The argument or evidence that the Google’s Android platform did not create a direct market substitute was not strong enough to displace the counter argument that Google’s copying significantly affected Sun’s market. As Justice Thomas puts it, evidence at the Trial Court shows that “Google decimated Oracle’s market and created a mobile operating system now in over 2.5 billion actively used devices, earning tens of billions of dollars every year.”
The minority opinion is particularly apt when it faulted the majority reasoning that the market effects was minimal in that there was no evidence that Oracle could have enter the smartphone successfully thus:
“We look at not only the potential market “that creators of original works would in general develop” but also those potential markets the copyright holder might “license others to develop.” Campbell v. Acuff-Rose Music, Inc., 510 U. S. 569, 592 (1994).”[footnoteRef:21] [21:  Page 13 of the minority opinion.] 

Moving away from the market effect point, the Writer does not find Justice Thomas’ explanation on the possible lock-in effect of copyrighting the API convincing. According to the learned jurist, the case only concerned versions of Andriod released through November 2014 and not the newer versions and as such, “the majority’s concern about a lock-in effect might carry more weight if this suit concerned versions of Android widely in use or that will be widely in use”. [footnoteRef:22]The writer expresses reservation here as it cannot be denied that the original Andriod system (using Java Lang) was what paved way for the newer versions, which might not have been so if Andriod was not able to use Java at inception. The lock-in effect was thus not imaginary as Justice Thomas would rather have us to believe. The example of Apple and Microsoft creating their own operating systems without suing Oracle declaring order was however compelling.  [22:   Ibid] 

The Writer believes Justice Thomas’ reference to the Google’s recent fine of $5 Billion on antitrust violation is extraneous to the instant suit.
The writer equally finds Justice Thomas’ point that Google’s use (i.e. “repurposing of Java code from larger computers to smaller computers”) did not resemble any of the guided examples of fair use in §107 wrong -  as admitted by the learned jurist, the list is not exhaustive. Rather, the majority opinion that the Google’s reimplementation of the API in another system is a transformative use is altogether compelling.
In all, the Writer finds that the judgment is generally fair as experts have argued that copyrighting APIs could stultify creativity and result in lock-in.  In the words of MacDonald, “Google is correct about how developers implement APIs. Copying software interfaces enables developers to create products that function on multiple platforms. What's important to remember is that APIs are not source code for popular products. They're software's street pavement, or scaffolding. They make it possible to create products that customers can use wherever they need them. In addition, software development in recent years has evolved to make APIs less relevant”.[footnoteRef:23] In this regard, MacDonald argues that  a finding that APIs are copyrightable could prompt opportunists to sue developers who included APIs in their products and invariably harm smaller software developers. [23:  Jevon MacDonald, ‘How API Copyright Cases Could Hurt The Software Sector’ https://www.forbes.com/sites/forbestechcouncil/2020/05/19/how-api-copyright-cases-could-hurt-the-software-sector/?sh=387efe0573ce accessed April 26, 2021
] 

In addition, many analysts have also argued that the current practice is to share knowledge, which in turn enables interoperability and creation of standards. For instance, examples are cited: Microsoft created a Linux subsystem for Windows and introduced Bash, the Unix command-line tool for working with source code, to Windows. Also, Facebook developed GraphQL and made it available to everyone. Google did much the same thing when it created Kubernetes, the open-source platform that's becoming a standard for managing containerized workloads.[footnoteRef:24] [24:  Ibid] 


The Nigerian Context
 Implications on Nigerian Regulatory Landscape
It is trite law that Nigerian courts are not bound by foreign decisions.[footnoteRef:25] However, foreign landmark decisions on very novel issues of law, serve as a useful guidance for courts in Nigeria. [25:  See Pfizer Specialities Ltd v. Chyzob Pharmacy Ltd (2008) ALL FWLR (Pt.414) 1455 at 148] 

Although Sections 1(1) and 39(1)[footnoteRef:26] of the Copyright Act recognise computer programmes as copyrightable literary work, there is currently a dearth of cases giving a direction on whether interfaces (specifically declaring codes) are copyrightable in Nigeria. [26:  Section 1(1) of the Copyright Act listed as part of the works that are copyrightable, “literary works”.  Section 39(1) lists as Item (e) “computer programmes”  under “literary work” . Similarly,  “computer programme” is defined as a set of statements or instructions to be used directly or indirectly in a computer in order to bring about a certain result”.] 

Upholding this principle in Omega Bank Plc. v. Govt. Ekiti State (2007) 16 NWLR (Pt. 1061) 445 at 468, paras. D - H; 481, paras. F - G (CA), the Court of Appeal held thus:
Where there are no known Nigerian decisions on a principle of law,..Even though the decisions do not serve as binding precedents for our courts, they serve as useful guides in arriving at just decisions, where thorough examination of the implications of those judgments vis-a-vis our law and peculiar facts of the case are made…
Apart from the impact the case could have on Nigerian justice sector, decisions as this could inspire overhauling of our laws.
Implications on Nigerian Tech Landscape
For their part, stakeholders in the Tech Landscape would not only find this decision a guide (to the extent of its persuasiveness on the Nigerian Courts) in taking any step, it would generally provide insight into how to manage their dealings. It cannot be overemphasised, the need for Tech players to guard their IP assets and particularly encrypt codes as this case has shown, public policy may be in favour of an infringer. 
Nigerian subsidiaries of US Tech Companies are particularly advised to seek clarifications on the impacts of the decision on their activities vis a vis those of their parent companies.
Also, the impact of the decision on players in the Nigerian Tech ecosystem, as elsewhere, would largely depend on their business models. For instance, while Oracle earned revenue by charging device manufacturers to install the Java platform, Google obtained revenue primarily through ad sales. 
Google’s strategy is mostly to release its products to device manufacturers for free as a vehicle to collect data on consumers and deliver behavioral ads. 
Definitely, for Oracle and players implementing its model, the decision is a huge set back, but a win to Google and its “disciples”.
Conclusion and Recommendation
This paper has examined the landmark effect of the SCOTUS’ decision in Google v Oracle by considering the fine details, including the reasonings informing both the majority and the dissenting opinions. 
Beyond the high emotions that trailed the decision, a deep reflection is required to take in its implications on existing knowledge.  For a jurisdiction with a nascent IP regime as Nigeria, reflecting on how the decision would influence epochal overhauling of her systems is all too important. 
Players in Nigerian tech industry – an industry currently experiencing monumental boom – must be conversant with this decision as it may affect their dealings.
Members of the Bar, who often serve as intercessors between the Bench, the Regulators, the Tech Players, the Academia and Policy Makers, need to have sufficient grasp of their role of proffering proper advice in the wake of decisions as the one under review.
Owing to the apparent difficulty in protecting software and computer codes using the copyright model which this case has revealed, the Writer joins commentators suggesting the need for a special regime for protection of software due to its peculiarities.
Also, it is recommended that subject matter experts are appointed as Nigerian Judges to enable them handle technical matters as this.  As would be observed, the judgment of the SCOTUS and indeed records of proceedings right from the lower courts, included very technical points – meaning of APIs, its operations etc.
